TOPIC 2 - RIGHTS

1. Domestic Rights

a) Legal basis of Rights

The legal basis of rights exists in the belief, in the supremacy of the law and the willingness of the Parliament and the common law, to indicate the rights available to various litigants and citizens.
A legal right is a right clearly given by the law.
Governments owe people some rights. These rights are usually delivered through government departments, eg social security pensions and benefits.
Human rights and entitlements, those are fundamental to every human being. They are rights to which everyone is entitled, just because they are human.
Human rights include rights listed in the Universal Declaration of Human Rights (1948).  Some of the rights are:

~ The right to life, liberty and security of person (Article 3).
~ The right not to be held in slavery (Article 4)

~ The right to a fair and public hearing by an independent and impartial tribunal (Article 10).

~ The right to own property alone as well as in association with others (Article 17)

~ The right to take part in government (Article 21)

The rights listed in the Universal Declaration of Human Rights are recognised internationally.
b) The distinction between moral, customary and legal rights.

A person may feel they have a right to certain things because of a moral or customary belief, eg a person who borrows a lawnmower from another person is morally obliged to return it undamaged. The lender has a legal right to have it returned undamaged.
c) Self-Determination ( means the right of the citizens of a State to
choose their own form of government.
The most controversial aspect is the right claimed by indigenous peoples to control their own traditional lands and economy.
2. International Rights

a) International Treaties and Declarations of Rights.

Under international law, rights are protected by treaties and declarations, as well as by customary law.  Some of the ways that human rights are protected under international law include:
~ The United Nations Charter.  The UN Charter has, as one of its fundamental purposes, the promotion of respect for human rights.

~ The International Bill of Rights.  This is made up of three documents:

i) The United Nations Universal Declaration of Human Rights 1948:  This document, lists the human rights to which every person is entitled.

ii) The International Covenant on Civil and Political Rights 1966 (ICCPR).  The ICCPR protects civil and political rights.

iii) The International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR).  It protects economic, social and cultural rights.

Other global human rights treaties include:

~ The International Convention on the Elimination of all Forms of Racial Discrimination 1966;

~ Regional Treaties.  There are also regional treaties for the protection of human rights; eg The European Convention for the Protection of Human Rights and Fundamental Freedoms 1953.

b) The limitations of international law in protecting rights.

There are several reasons why international law is limited:
~ Some countries do not agree to be party to the international agreements.

~ A country may agree to ratify international covenants, but that does not mean the country will implement domestic laws to enforce the international covenants.

~ Human rights abuses may still occur in countries without international or State recognition. This is due to:

i) The regular review of human rights in a country is a self-reporting system.

ii) The procedure for individual complaints at an international level requires the country to be a party to the covenant, and that all domestic remedies have been attempted.


iii) The domestic system may be lengthy and costly.

c) Self-determination

Self-determination is a political development to allow peoples, particularly minorities within states, eg Aboriginal and Torres Strait Islander peoples, the right to determine how they are to be governed.  It may include the desire for self-government or how to use the land which these people live on. Self-determination is referred to as a right in the multinational treaties on human rights.
d) Collective rights

Collective rights refers to the creation of rights which may be claimed by a group, as opposed to an individual, eg Native Title, right to self-determination, gay rights and women’s rights.
