TOPIC 1 - BASIC LEGAL NOTIONS

Anarchy ( describes the state of a society that does not have laws or state rule.

Custom ( is the collective habits, or traditions, that have been developed by a society, or parts of a society, over a long period of time.  Generally, customs are passed from one generation to the next by word of mouth and, as such, do not require recording in books or other documents to be authoritative.

Rules ( In the legal sense, rules may be defined as constraining or controlling commands which have the authority of a superior power (such as a court, legislature or other controlling body).  In the formal legal sense, rules are frequently a form of law known as delegated legislation.  According to the legal system, there is no real difference between rules made by Parliament or the courts and laws.

Law ( is a set of rules that are seen as binding on the community as a whole.  It is a set of rules that can be enforced and is officially recognised.

a) Laws are binding on the whole community.
b) Laws can be enforced: This means laws are backed by sanctions (punishments).

c) Laws are officially recognised: The court system and governments will recognise and enforce laws.

d) Law is discoverable: This means that people can find out what the law says about a particular situation.

e) Laws relate to public interest:  Laws will only exist and be enforced in areas of sufficient public importance.

f) Laws reflect rights and duties:
A duty is something that a person is required to do or to stop doing.

A right is something to which a person is entitled.

Fairness ( Fairness refers to the legitimate and proper conduct in the performance of an act or duty.  Fairness may be seen to consist of honesty and integrity. While fairness is ideally a part of all laws, it is the case that some laws are “unfair”.  Such laws exist because to be fair would not necessarily be a good thing.  For example, to apply the same amount of tax to every wage-earner may be fair (because everyone is treated equally) but it would not necessarily be a good thing.

Equality ( occurs when the law provides that, in certain defined circumstances, everyone is treated equally regardless of background, social or economic status, or personal beliefs.  It should be noted that not all laws relating to formal equality create real equality (that is, have equal outcomes).

Justice ( has different meanings depending on the context in which it is used.  It may refer to the philosophical notion of the “just” decision; that is, a decision that is good and fair according to universal principles.  Justice may also refer to vengeance, such as the retribution against criminals which formally exists in some forms of official punishment.

Values ( are principles or attitudes that we hold as important.

Ethics ( are “a set of moral beliefs governing behaviour” (NSW Board of Studies, Legal Studies Stage 6 Syllabus, Sydney, 1999).

Ethics are concerned with choosing between values. They are concerned with what we ought to do, what is right, in a particular situation. Some areas where the law reflects the values and ethics of society are:

a) Politics: Our laws state that all people over the age of 18 are compelled to vote in parliamentary elections.

b) Sexuality: Our laws make it illegal to force another person to engage in sexual intercourse.

c) Economics: Our laws require people who earn above a certain income to pay taxes, and those who earn more income pay proportionally more tax.

(d) Medicine: Bioethics. Laws which outlaw euthanasia reflect the value that human life is extremely valuable.

Relationship between rules, laws and custom

People may obey the law partly because of external factors.  People may obey the recognised laws in order to avoid the sanctions that follow from breaking those laws.  People also have a tendency to follow the commands of people in power and authority and will often obey the law because they are told to.

Alternatively, people may obey the law because they internalise values and rules, such as:

· Taking pride in being a law-abiding citizen.
· The maximum “Do unto others as you would expect them to do unto you”.
· It is morally wrong to break the law.

