TOPIC 1 -  Sources of Contemporary Australian Law (Customary Law).

NATIVE TITLE

1. The doctrine of terra nullius

Terra nullius literally means “land belonging to no one”, and referred not only to territory that was uninhabited, but also to territory inhabited by people who had no system of law or social or political organisation that was recognised by the English the British government declared the land of the colony of New South Wales to be uncultivated or terra nullius.

The decision to declare their land uncultivated had a vast impact on the indigenous Aboriginal population.  As a result, they lost their land, and with it the source of their culture, and no Aboriginal legal system until comparatively recent times.

2. The growth of recognition of native title in some countries

Native title has grown out of the recognition of countries of the right of self-determination, particularly indigenous communities. Native title rights have been recognised in Australia (Aboriginal and Torres Strait Islanders) Canada (Inuit) and New Zealand (Maori).

3. The major High Court decisions on Native Title

Native title was not recognised in Australia until 1992 when the High Court, in the Mabo decision, overturned the doctrine of terra nullius.

a) The Mabo case 

In this case (Mabo and others v the State of Queensland (No 2) 1992) 175 CLR1) the High Court recognised the existence of native title for a group of Murray Islanders in the Torres Strait. The High Court decided that native title could exist where:

A group of Aboriginal or Torres Strait Islander people could demonstrate an ongoing traditional connection with the land; and

The title had not been extinguished by a valid government action.  Native title would be extinguished where other people now owned the land.

The Mabo decision led to the passing of the Native Title Act 1993.

b) The Wik decision
The High Court handed down its decision in the case of Wik Peoples and Thayoore People v The State of Queensland (1996) 187 CLR1.  In this case, the position of native title in relation to pastoral leases was made clear.  

It was found that:

~ Pastoral leases do not necessarily extinguish native title.

~ Rights of pastoralists and native title holders can co-exist.

~ Where the rights of native title holders and pastoralists are inconsistent, the rights of the pastoralist will prevail.

The Wik decision resulted in the federal parliament amending the Native Title Act in 1998.
c) The Ors Case (The Croker Island Case.)
This case held that the people of Croker Island had native title to the sea and the sea bed surrounding the island.
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Federal law

The Native Act 1993 (Cth)

The Native Title Act provides for the claiming of title to some lands by Aboriginal and Torres Strait Islander peoples. Its basic provisions are:

The recognition of the existence of native title as defined by the High Court in the Mabo decision.

The establishment of a National Native Title Tribunal (NNTT) and equivalent state and territory bodies to establish what land is subject to native title.  It also mediates where there is a disputed claim. Claims that are not resolved here go to the Federal Court.

The validation of existing titles:  The Act says that interests in land granted since the commencement of the Racial Discrimination Act 1975 (Cth) are valid.

The establishment of standards and methods for looking at future dealings affecting native title.  Only “permissible future acts” will be allowed to affect native title, eg government compulsorily acquiring native title land.  In such a case compensation would have to be paid.

The allowance for “just compensation” in monetary or non-monetary terms where native title is established and extinguished.

The Indigenous Land Fund

Under the Land Fund and Indigenous Land Corporation (ATSIC Amendment) Act 1995 (Cth), provision was made for a fund to be set up to buy land for those indigenous people who cannot have their own land returned to them.

The Native Title Amendment Act 1998 (Cth) hands over the implementation of native title to state governments.  The 1998 Act has changed in four main areas:

(i) To claim native title, claimants will have to prove a traditional and a physical connection with the land in question.

(ii) There is no time limit, called a “sunset clause” on claims

(iii) The Act must be in accordance with the Racial Discrimination Act 
(iv) The main change concerns the “right to negotiate” on pastoral leases.

The right to negotiate is the main area that has been handed over to the State and Territory governments.

The “Wik” amendments have been criticised by the United Nations Committee on the Elimination of Racial Discrimination (CERD).  CERD found that the Native Title Amendment Act appeared to “create legal certainty” for governments and third parties at the expense of native title holders. CERD found that this was in violation of the Convention on the Elimination of All Forms of Racial Discrimination 1996.
State Law

The Aboriginal Land Rights Act 1983 (NSW) and amended in 1990.

The Act recognises that:

(i) Land was traditionally owned and occupied by Aboriginal People.

(ii) Land is of spiritual, social, cultural and economic significance to Aboriginal people.

(iii) It is fitting to acknowledge the importance of land to Aboriginal people.

(iv) Aboriginal land ownership has been progressively reduced without compensation.

Under the Aboriginal Land Rights Act, ownership of reserve land was transferred to the Aboriginal people and Aboriginal Land Councils can make claims for areas of Crown land.  However, only 0.05% of the state is under the Act.

The National parks and Wildlife Act 1974 (NSW). Under this legislation, areas where there is archaeological evidence of indigenous occupation are protected.
Rights to Bodies of Water

State Law

The entitlement of Aboriginal people to traditional fishing and hunting grounds is provided for to some extent in the Aboriginal Land Rights Act 1983 (NSW).
Federal Law

Aboriginal title to seas was the subject of the Croker Island Case the Federal Court found that native title exists over 2000 kilometres of sea and sea bed adjoining Croker Island,for traditional hunting but not commercial rights which lies 200 kilometers north-east of Darwin.

The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth).  This can be used to protect areas of the sea which have Aboriginal cultural significance as well as areas of land.

Native Title as a collective right

Native title is a collective right because the claim of the use of land, under native title laws, is a claim by a people, not individuals, to that land.

