TOPIC 1 - Sources of Contemporary Australian Law (Common Law/Equity/Precedent).
Common law and the different uses of the term “common law”.

Common law is a term that has several meanings. It may denote the system of law that a country uses.  For example, Australia, Canada and the United States are common law systems, having derived their systems from English custom and practice.

Common law may be used to refer to the law that comes from the decisions of the courts as opposed to the law that originates in parliament.

Principles of equity
Refers to rules that were developed by the Court of Chancery in England during the 13th and 14th Centuries.  These rules were developed to make the common law fairer.

Some of the rules of equity include:

~ Each case has to be judged on its merits.

~ All parties must fulfil obligations to which they agreed

~ The intentions of the parties must be taken into account

Equity will order specific performance, ie the person who has done wrong must fix it up, eg injunction.

The adversary system
The adversary court process (or system) is, along with the doctrine of precedent, a striking feature of the common law system of law. The adversary system is one in which the parties in court are adverse, or opposed, to one another.  Justice is obtained by the opposing parties, via their legal council, testing each other’s evidence and thereby deriving the true or best decision.

The System of Precedent
Common law is made through the doctrine of precedent.

The doctrine of precedent is the process by which courts use decisions made in earlier cases to help decide what should be the outcome of the case presently under consideration. A precedent is a binding decision made in a previous court case with similar facts.

When a judge gives his or her decision in a case, it usually consists of two parts.  They are the:

a) ratio decidendi: This means the principle or reason for deciding the case in a particular way. The ratio decidendi forms the binding part of a precedent.

b) obiter dicta: This means other remarks. It is not binding on other courts.

The general rules of precedent are as follows:

a) Lower courts are bound to follow decisions in superior courts. This is called binding precedent.

b) Superior courts do not have to follow decisions made in lower courts, though they may use them to help make a decision. This is persuasive precedent.

c) Decisions made in other court hierarchies such as England and America can also be persuasive.

d) Most courts are not bound by their own decisions but are reluctant to depart from them.

