TOPIC 1 -  Sources of Contemporary Australian Law (Adversarial System).

The Adversary system and the Legal Profession
Adversary System:

In this system, the two sides of the case (prosecution and accused) or (plaintiff and defence) try to present and prove their version of the facts and disprove the version of the other side. An impartial judge, and sometimes a jury, listens to the evidence and makes a decision as to which side is correct.


The Legal Professions: 

1. Judges and Magistrates: Judges and magistrates are legally qualified persons who conduct judicial proceedings in courts. Judges adjudicate in District Courts and the superior courts, whereas magistrates decide matters heard in Local Courts. Judges and magistrates are usually promoted from the ranks of legal practitioners, and they are usually barristers, because barristers have experience in court and with court procedure.

In a civil case, a judge has the role of conducting the case and deciding in favour of the plaintiff or defence. If there is no jury the judge makes his or her own decision on the balance of probabilities after listening to the evidence. The judge also decides the amount of damages and costs to be paid by one party to another.  In a criminal case a judge’s role differs depending on whether he or she is sitting in a trial by jury or a summary hearing.  In both types of cases the judge’s role is to:
~ Ensure that the trial is conducted legally and in a manner which is fair to the accused.
~ Decide questions which arise about the law. 
~ Impose a punishment if the verdict is guilty.

2. Lawyers: The task of the lawyers in both criminal and civil cases is to
represent the view of their clients in court in the best possible way.

There are two types of lawyers in Australia:

i) Solicitors who –

~ Advise clients about legal matters
~ Prepare legal documents for clients.
~ Communicate with other people involved in a dispute on behalf of a client.
~ Represent the client in court, usually on minor civil and criminal matters.
~ Brief a barrister to represent a client in more serious criminal and civil matters.

(ii) Barristers who specialise in representing clients in court.  Under the
Legal Profession Reform Act 1993 (NSW) an ordinary citizen can approach a barrister directly for legal advice and some court appearances

    3.   Other Court Personnel:

(i) The Clerk of the Court, who is responsible for administrative work in a local court.

(ii) The Registrar, who is responsible for administrative work in a higher court.

(iii) The Tipstaff, who maintains order in the court and administers the oath to witnesses.

