TOPIC 2 – Legal Controls, State Power and an Individual’s Means to Challenge these Controls and Powers.
1. Official Duties and Discretionary Powers

Law is conducted by the State in three ways:

a) the parliament, when it exercises its power of legislating.

b) by the courts, through the decision making of judges.

c) by the executive, in the development of government policy and the administration of the state.

The decisions and processes of the executive arm of government are reviewed and controlled by what is known as Administrative Law.
The difference between administrative duties and discretions is a reference to the way power may be used by government officials.  An administrative duty arises where a statute providing the decision-making power, states that an official “shall” by law, do something.  Discretion is provided by parliament to government officials in situations, where the subject matter of the issue is difficult.  This is where  flexibility is required in the application of a policy, eg migration, social security.

2. Parliamentary control of Executive: Ministerial responsibility, Parliamentary Committees

a) Ministerial Responsibility System ( “Ministerial responsibility” refers to the notion, that makes a minister responsible for the department or body for which they claim control. This system requires a minister to resign in the face of gross maladministration or serious personal violations.
b) Parliamentary Committees ( Parliamentary committees are designed

to gather information regarding areas such as: new laws, changes to laws, government department spending and budgets.

3. Individual’s rights to access information: Common law and Statutory Rights

a) Common Law ( Courts review administrative decisions when review mechanisms such as the Administrative Appeals Tribunal have been exhausted.  The courts can review only the law that applies to an administrative appeal.  The courts can review whether the administrative body making the decision to provide or not provide information, had the authority and power to make the decision or whether the principles of natural justice were applied to the parties.

b) Statutory Rights ( The development of statutory rights to information
began with the Administrative Appeals Tribunal Act 1975 (Cth) and the Administrative Decisions (judicial Review) Act 1977 (Cth), which required government bodies to furnish written information about the reason for making a decision when requested by the Administrative Appeals Tribunal or the Federal Court.
The Freedom of Information Act 1982 (Cth) and the Freedom of Information Act 1989 (NSW) allow persons to gain access to information about government departments or themselves for a small fee.
4. Informal means of challenging State power through:

a) Media ( The media, which is less accountable to society and therefore

less concerned with standards than the government, is able to use its

electorate-informing power to challenge State power and question the abuse

of State power.
b) Members of Parliament ( A member’s role is to represent the interests and legal concerns of their electorate. The member may use government contacts and political power to attempt to have the grievance resolved in favour of the individual challenging State power. By acting in this way, a member of parliament is able to develop a favourable reputation within an electorate and continue to be re-elected.

c)
Trade Unions ( Trade unions are able to gain information and exert whatever political power possible to challenge the abuse of State power.

d)
Interest Groups ( Interest groups use political and media contacts to

further their arguments and counteract abuses of State power, eg gun lobby,

greens.

e) Non-Government Organisations ( NGO’s spread the views of their

members to the wider community and are frequently used as lobby groups to

initiate changes to government policy or to established or proposed laws.

NGO’s commonly agitate for changes to the human and physical

environments, such as: environmental issues, human rights, welfare and

related social justice issues.  Examples include Greenpeace and Amnesty

International.

5. Formal means of challenging power:

a) Internal and External Administrative review ( Administrative review

is when a body is set up for the purpose of reviewing a decision made by a

government authority, in such a way that they remake the decision if it was

wrongly made. This is called reviewing a decision on its merits.

Internal Review NSW

Internal review occurs when the government body responsible for making the decision to be challenged, reviews the decision itself, eg in the NSW Department of Housing, the Department can ask the Department to review a decision.  A senior manager will look at the decision and all the information relating to it.  The manager can change the decision after reviewing it.

In New South Wales, the Administrative Decisions Tribunal Act 1997 (NSW) provides a model for internal review to be used by government authorities in NSW.

External Review in NSW

In NSW there are several bodies set up to review government decisions independently.  In NSW these include:

a) Specialist tribunals, eg the Housing Appeals Committee.

b) The Administrative Decisions Tribunal (ADT)
c) The Land and Environment Court.  It can completely review decisions made by government authorities regarding land development and many other environmental matters.

External review in the Federal sphere

These include:

a) Specialist tribunals, eg Social Security Appeals Tribunal (SSAT).
b) The Administrative Appeals Tribunal (AAT).

b) Privacy bodies

i) Federal law: Under the Pricacy Act 1988 (Cth), individuals have rights as to how their personal information is handled by Commonwealth agencies, credit providers, any body which holds or uses tax file numbers and any organisation who requests information about an individual’s past minor criminal convictions. The Privacy Commissioner has the power to investigate complaints from individuals about breaches of the Privacy Act by Commonwealth government authorities. 

ii) NSW law:The Privacy and Personal Information Act 1998 (NSW) protects citizens of NSW against a range of privacy invasions by both the public and private sector.  If an individual has a complaint about his or her privacy being violated, he or she can have the complaint investigated by Privacy NSW.

c) The Courts

The courts have developed a power to review the administrative actions of the executive arm of government.  This is called a judicial review.
Court based remedies include:

~ Prohibition – An order to stop an administration body from proceeding with a decision in a particular matter.

~ Certiorari – Court order to quash the determination made by an administrative body.

~ Mandamus – An order that compels a Government body to perform a duty that has been imposed on it by a relevant legislation and the person aggrieved, eg forcing a local council to provide public accounts for inspection by rate payers.

~ Injunction – An order stopping a body from doing a certain thing.

~ Declaration – A statement by a superior court regarding the legal position of the aggrieved person after an administrative decision.

d) The Ombudsman

There are both State and Federal ombudsmen. They can investigate complaints about government departments or can start their own investigation, even if there has been no complaint from the public.
e) Commissions of Inquiry
At both State and Federal levels, temporary and permanent commissions of inquiry have been established.  These include:

i) Royal Commissions that have been established by parliament to

investigate particular concerns.  Royal Commissions generally have wide powers to call witnesses and to hear evidence. E.g. The Royal Commission into the New South Wales Police Service.(State) and the Royal Commission into Aboriginal Deaths in Custody (Federal)
ii) Other commissions of inquiry include: NSW Health Care Complaints Commission and the NSW Police Integrity Commission.


(f) Independent Commission Against Corruption (ICAC)

Under the ICAC Act, the definition of corruption includes any dishonest abuse of a public position, such as favouring one person over another because he/she is a friend or a relative, and criminal activity such as blackmail and bribery.

The ICAC has wide powers of search, interrogation and seizure and has conducted many public hearings.  The ICAC can report its findings to parliament, and recommend criminal charges, dismissal and changes to procedures to prevent future corruption.

