TOPIC 1 -  THE CONSTITUTIONAL SYSTEM IN AUSTRALIA

1. Constitutional division of power.
a) The division of power refers to the sharing of power between state and Federal Governments.  This only happens in a Federal system of Government. 

Section 51 of the Australian Constitution lists the areas over which the Commonwealth has jurisdiction, while state constitutions give general law-making powers to the states.  Basically, the Constitution provides for four types of legislative powers.  These are:

Specific powers: Specifically mentioned in the Constitution as belonging to the Federal Government.  These are nearly all listed in Section 51 and include banking, immigration, defence and marriage.

Residual powers: These are not mentioned in the Constitution but became the states’ powers because the Constitution does not give them to the Commonwealth.  Residual powers include crime, law enforcement and education.

Concurrent powers:
These are areas over which both the states and the Commonwealth have legislative power.  These include banking, taxation and company law.

Section 109 of the Constitution provides that if both Federal and State governments make laws on the same subject, and these laws are inconsistent with each other, the Federal law will prevail.

Exclusive powers:  These are the areas of law-making over which the Federal government has exclusive power which include defence, bank notes and coinage, immigration and customs, and excise duties.


b) The doctrine of the separation of powers is important because it ensures that no one arm of government has all the power.

~ The legislature (parliament) makes the law by passing statutes (legislation)

~ The judiciary (the courts) applies the laws to individual cases.

~ The executive, made up of government departments and other government authorities, is responsible for implementing laws passed by the legislature.


c) A referendum is a specific question given to the entire nation to vote on, with the purpose of bringing about a change to the Constitution.  Voters must vote yes or no to the question.

2. The role of the High Court in constitutional interpretation, the system of judicial review and separation of powers.
One of the exclusive functions of the High Court is to interpret the Constitution by deciding disputes on constitutional matters. The elements of the High Court’s involvement with the Constitution are:

Judicial review:  The High Court is empowered by the Constitution to review Commonwealth Legislation if a constitutional dispute is brought before it.  These disputes may occur when a person, organization or government challenges the validity of a State or Federal law.

The High Court may not give opinions or declare laws valid or invalid unless it is deciding a dispute.

Constitutional interpretation: The High Court must interpret the words of the Constitution when resolving constitutional disputes.

Transfer of Power to Federal Parliament: Over the years, because of High Court decisions in constitutional disputes, there has been a gradual shift in power from the States to the Commonwealth. An example is the Franklin Dam case.

3. The gradual transfer of legislative power from the imperial government to the colonies states and the Commonwealth.

a) The Australian Courts Act 1828 (UK): This English statute stated that after 1828 no new laws passed by the English parliament would apply to Australia unless the English parliament specifically stated that they would do so.  All English laws passed before 1828 did apply to Australia.


b) The Colonial Laws Validity Act 1865 (UK): This English statute stated that colonial governments could amend, repeal or make laws that were repugnant to English laws that applied to Australia except for those English statutes that specifically stated that they “extended to the colony”.


c) The Statute of Westminster 1931 (UK): This gave the Federal government the right to amend or repeal any English statute, even those that stated specifically that they applied to Australia.

The Statute of Westminster meant that the Federal parliament became totally independent 
of the English parliament.  However, this right did not extend to the State parliaments.


d) The Australian Act 1986 (UK and Cth): Finally gave state parliaments the same legislative freedom enjoyed by the Federal Parliament.

These Acts also abolished appeals to the Privy Council. The abolition of appeals to the Privy Council meant that Australia gained judicial as well as legislative independence. 

